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of the policy, it seems that a subsequent mortgagor would not affect the right 
payment of the debt after the fire, by the of the mortgagee to recover the full loss. 

Edmund H. Bennett. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Pennsylvania. 

JORDAN v. ELLIOTT. 

Whore a party seeks to be relieved from the obligation of a contract on the ground 
of duress per minas, regard will be had to age, sex and condition of life, and if the 
threats employed were such as were calculated to deprive the party of his freedom 
of will, he will be relieved from liability, even though they were not of such a 
character as would produce a like effect on a firm and courageous man. 

In such case, evidence is admissible to show that the person subjected to duress 
had heard that the person using the threats was of a violent disposition, for this may 
be a circumstance which among others led to the execution of the contract. 

Error to the Common Pleas of Bradford county. 

Feigned issue, wherein Thomas R. Jordan and Sarah Jordan, his 
wife, in right of said wife, were plaintiffs, and Olive Fox Elliott, 
defendant, to determine whether a certain judgment note given by 
defendant had been obtained by fraud or by duress per minas. 

On the trial, before Cummin, P. J., the following facts 
appeared : — 

The defendant, Olive Fox Elliott, was a widow of about 77 
years of age. Her son, Edward T. Elliott, resided with her. Said 
Edward T. Elliott, applied from time to time to the plaintiff, Jor- 
dan, for loans of money. Jordan advanced the amounts asked for, 
taking aa security a judgment note from Elliott, the amount of 
which, exclusive of interest, was $7419.78. He also held in 
addition to this note, a policy of insurance for $10,000 on Elliott's 
life, which the latter had assigned to him as collateral security. 

Jordan, desiring to obtain additional security for the debt, pressed 
Elliott from time to time therefor, and Elliott finally agreed to give 
him a new judgment note for the entire amount due, in which 
defendant was to join as surety. On May 1st 1877, Jordan called 
at defendant's house in order to see her son about this new note. 
While he was talking to the son, defendant entered the room. 
As to what followed, defendant testified substantially as follows : — 

As she came into the room she saw Jordan pacing up and down, 
and heard him say, "Perhaps, this bitter cup may pass." She 
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asked him to sit down, but he declined, and continued to walk to 
and fro, gesticulating wildly. Elliott asked him repeatedly not to 
trouble the defendant, but to these requests Jordan paid no atten- 
tion, and in a very fierce and excited manner continued to talk of 
the amount due him. 

Defendant became very much alarmed at this conduct, and began, 
together with several other women in the room, to cry. Jordan 
then proposed to her to give him a judgment note for the whole 
amount due. This proposition she at first declined, begging Jor- 
dan to postpone the matter for a day, as she was not in a fit condi- 
tion to transact business. Elliott also interposed at this point, 
entreating Jordan not to trouble defendant. Jordan, however, 
thrust his clenched fist in Elliott's face, commanding him to be 
quiet, and turning to defendant, said " By the Eternal, if this 
thing is not settled to-day, I have my lawful remedy, and I will 
put your son in jail before night." This speech defendant con- 
strued to be a threat that Jordan would institute criminal proceed- 
ings against her son. And, being thoroughly frightened, she 
finally agreed to sign whatever Jordan should tender her. He, there- 
upon, wrote out on the spot the following judgment note : — 

"$7419.78. Towanda, Pa., May 1st 1877. 

After death, for value received, I promise to pay Mrs. Sarah 
Jordan, or bearer, Seven Thousand Four Hundred and Nineteen 
Dollars and Seventy-Eight Cents, with interest, without stay of 
execution, and I hereby authorize any Prothonotary or Attorney 
of any Court of Record, to appear and confess judgment for the 
above sum with costs, and waive the benefit of all laws exempting 
property from levy and sale on execution, and the right of inquisi- 
tion on real estate. With interest from 14th of February 1877, it 
being understood this note is not to be entered unless others are 
going to be." 

Defendant signed it, but in her agitation, wrote her maiden name, 
instead of her married one, a mistake which she testified she had 
never before made, and which was, at Jordan's request, immediately 
rectified. Jordan then withdrew, but the next day called again, 
and was let in at the door by defendant. Being alarmed at his 
coming, she asked him to go away. He replied that he only wanted 
to leave some papers which belonged to her, and accordingly, pro- 
duced Elliott's judgment note and the policy of insurance on Elliott's 



182 JORDAN v. ELLIOTT. 

life, which he had assigned to her. He then tendered to her the 
following receipt -which he desired her to sign : — 

"Received, Towanda, Pa., May 1st 1877, of Thomas R. Jordan, 
a certain judgment note, dated 2d month, 14th day 1877, for 
$7419.78 due at Forty-five days to the order of Thomas R. Jordan, 
and signed E. T. Elliott. Also a certain Policy No. 51,958 in the 
Connecticut Mutual Life Insurance Co., of Hartford, Conn., for 
$10,000, on the life of E. T. Elliott, which said policy was assigned 
by E. T. Elliott to Thomas R. Jordan, as a collateral security for 
a loan of moneys, and by the said Jordan to me the aforesaid 
securities being this day assigned, sold, and surrendered to me for 
which I have executed and delivered to Mrs. Sarah Jordan my own 
judgment note dated May 1st 1877, for $7419.78 with interest 
from 14th of Feb. 1877, and due after my death." [Which last 
said note contained a stipulation that it is not to be entered unless 
others are going to be. Now I hereby waive said stipulation and 
consent and agree that judgment may be entered on my said note 
at any time at the option of the holder thereof.] 

Defendant at first declined to sign this paper, but, at length, 
consented to do so, upon Jordan's assuring her that it was a mere 
receipt for the papers which he had delivered to her. She did 
not read the paper nor was she aware of the contents thereof. As 
soon as the receipt was signed, Jordan threw the old judgment 
note of Elliott in the fire, and immediately afterwards quitted the 

house. 

Defendant's account of what transpired upon both of the occa- 
sions when Jordan was at her house was corroborated by several 
witnesses who were present. Jordan, being examined, denied the 
truth of many of defendant's allegations, and admitted the truth 
of others, but stated that he had used no undue influence to induce 
the defendant to sign the note or the receipt, and that she was per- 
fectly cognisant of the contents of both those papers before she 
signed them. 

The note was entered up with the accompanying receipt on May 
2d 1877. On May 7th 1877, on affidavit of defendant, the Court 
granted a rule to show cause why the judgment should not be 
opened. 

Depositions having been taken, this rule was made absolute, and 
the present feigned issue subsequently awarded. 

Upon her examination in chief on her own behalf, defendant 
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was asked, inter alia, the following question : " Had you at the 
time of Jordan's visit heard anything about his reputation as a man 
of violence?" Objected to by plaintiffs. Objection overruled. 
Question allowed. Exception. Defendant then replied, " I had 
always heard that he was a violent man, but I never saw anything 
of it personally until that day." 

Plaintiffs presented, inter alia, the following points : 1 . The 
signature of the defendant to the note, and stipulation for immediate 
judgment being admitted, the burden of proof of want of considera- 
tion is upon the defendant; and unless she has satisfied the jury 
of such want of consideration by clear and satisfactory evidence, 
their verdict on this point should be for the plaintiff. Ans. "We 
affirm the point. The law is correctly stated in it. The burden 
of proof is upon the defendant, Mrs. Elliott. If she seeks to set 
aside this judgment note for want of consideration, the burden is 
upon her to show this want of consideration by clear and satisfactory 
proof. When a party signs a paper, the presumption is that they 
understand what they are doing, and the law holds them to it. 
And if they seek -to set it aside, the burden is upon them to show 
the want of consideration, or whatever other cause they may seek 
to set it aside." 

3. The claim of duress, or that the note was signed under com- 
pulsion, is one easily set up by a person desiring to get rid of an 
honest transaction, and when it rests upon the unsupported testimony 
of a defendant, should have little weight with a jury. Ans. "This 
point we affirm as a general proposition, but what weight is to be 
given to the evidence is for the jury, and it is not for us to say 
whether it should be little or much. But where a party seeks to 
set aside a paper for the causes alleged in this point, and there is 
no other proof in the case than the testimony of the party seeking 
to set it aside, it would not be sufficient of itself, as we think, to 
set aside a paper of that kind. The effect of the evidence, and 
what would satisfy your mind as sufficient, of course is for you and 
not for us, and you will determine what is sufficient to set aside 
such a paper. But when we say that the unsupported testimony 
of the party would not be sufficient to set aside a paper, you are to 
understand that we do not take that question from you. It is for 
you to say what is sufficient to set aside a paper of this kind. We 
do not determine the question for you. It is not for us to say what 
would be sufficient to set it aside. There might be circumstances 
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which would justify the setting it aside, and the question of the 
evidence and of the effect of it is for you and not for us." 

The plaintiffs also presented a number of points, to the effect 
that there was no evidence of such fraud or duress per minas, 
as would suffice to invalidate the judgment. All of these points 
the court refused. 

The court charged, inter alia, as follows : 

" There is no question that the note was signed by Mrs. Elliott 
on the first day of May ; the signature is not denied ; but it is 
alleged that the note was obtained from her by false representations, 
or by threats, or duress, and that she did not have the control of her 
will at the time she signed the note ; that there was such restraint 
put upon her by what was said by Mr. Jordan, and what was done 
there, and the manner in which he did it, that she was put into 
such a state of terror and fear that she was not competent to act 
for herself ; and that really what she did was the will of the person 
making the threats, and not her own will. This is really the 
important part of this issue. It will be for you to consider all that 
occurred on that day. You will notice who was present, what was 
said, and how it was said, and what was done, and the circumstances 
under which these things were done. It will be also your duty to 
consider the writing that was executed that day, and the signature 
upon it ; the terms of the paper itself, and what effect it was to 
have upon the person or property of the person signing it, and 
what effect it was to have on her enjoyment of her property. * * * 

" It will be also your duty to consider the situation of the parties, 
and what Mr. Jordan went there for, and how he was prepared in 
advance for obtaining the signature which he desired. 

" It will be your duty to consider the age and sex of the parties 
to this transaction, and all the circumstances surrounding the pro- 
curement of this signature. Now, it was perfectly competent for 
Mrs. Elliott, if she desired to do so, to have given her note, and 
to have signed this paper, waiving the stipulation which was con- 
tained in the note, in consideration of the taking up of the notes 
which her son was liable for to Mr. Jordan. She had a right to do 
that, and if she did it in the exercise of her own will, she is bound 
by it, just as any other person would be bound, and the transaction 
in itself is not unlawful. It is a lawful transaction, and the only 
questions for you to decide are the questions raised by this issue — ■ 
Whether she was induced to sign this note by false representations, 
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such as we shall hereafter explain to you in the points submitted, 
or whether she did it under the pressure of threats and violence 
which deprived her of the exercise of her own will. If she did it in 
that way, then it was not her contract, and she would not be bound 
by it. * * * You will also consider what took place upon the 
occasion of Mr. Jordan's second visit, as having a bearing on this 
question." 

Verdict and judgment for the defendant. Plaintiffs thereupon 
took this writ, assigning for error, inter alia, the admission in evi- 
dence of defendant's testimony as to her having been told that 
plaintiff, Jordan, was a violent man, and the answers to plaintiff's 
various points. 

W. H. Jessup and Henry Streeter, for plaintiff in error. 

D. A. Overton, for defendant in error. 

Gordon, J. — On the first of May 1877, Mrs. Olive Elliott, a 
widow, aged seventy-seven years, executed to Mrs. Sarah Jordan, 
wife of Thomas R. Jordan, a judgment note (not under seal), in 
the sum of $7419.78, payable "after death." The alleged consid- 
eration for this note appears in a paper purporting to be Mrs. Elliott's 
receipt, bearing the same date as that of the note, but, in fact, 
executed the day after, that is to say, the delivery to Mrs. Elliott 
of a note of her son, E. T. Elliott, to Thomas R. Jordan, in the 
same amount as the obligation above stated, and the assignment of a 
policy on the life of E. T. Elliott, in the sum of $10,000, and 
which, it seems, Jordan held as collateral security. The note thus 
obtained from Mrs. Elliott was filed, and judgment confessed 
thereon the next day after its execution, and within five days there- 
after application was made to open it, in order to permit a defence 
on the ground of duress and fraud, and, on the sixth of the follow- 
ing May, the rule was made absolute and a feigned issue directed. 

The substantial question of this case is, whether there was such 
evidence of duress and fraud in the execution of the note as justified 
its submission to the jury. The court below thought there was, 
and submitted it accordingly. In this we think there was no error. 
The circumstances which surrounded the old lady, and which 
induced, or rather compelled, her to execute the paper in controversy, 
were of an extraordinarily rough, impudent, and fraudulent 
character. 

Vol. XXXI.— 24 
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As first executed, it was without consideration. The arrange- 
ment between Jordan and E. T. Elliott was that the latter was to 
renew a former note, with his mother as surety, but instead of this, 
and in face of the opposition of the son, a note executed by the 
mother alone was taken. Practically, this made little or no dif- 
ference, for, so far as we can gather from the evidence, E. T. Elliott 
was insolvent; legally, however, it made the difference between some 
consideration and no consideration. As the matter then stood, 
there was simply the assumption by Mrs. Elliott of the debt of her 
son without any consideration whatever. 

The receipt, already referred to, supplies this defect by setting 
forth the assignment to the defendant of her son's note and the 
collateral life policy. But this transaction has an exceedingly 
suspicious appearance. It was evidently an afterthought, and 
designed to meet the omission of the day before. 

This conclusion is strengthened by the false date which seems to 
have been intended to make the note and receipt appear as con- 
temporaneous acts. When these facts are considered, together with 
the circumstances under which it was obtained, we cannot but 
regard the whole affair as one of gross fraud and imposition. 

It was drawn by himself; he put into it what suited himself, not 
only without her consent, but in spite of her protest that she 
wanted nothing from him but his absence from her house, and on 
his determined persistence, anxious only to be rid of the person of 
a man whom she most justly hated and feared, at the same time 
refusing to receive either the note or the policy, she put her name 
to what he had written. What a mere mockery of justice to call 
this paper the agreement of Mrs. Elliott! 

The transaction of the preceding day, which produced the note 
in question, was both scandalous and violent. Jordan's sudden 
appearance in the hall of Mrs. Elliott's house ; his tragic exclama- 
tion as though in soliloquy, " Perhaps this bitter cup may pass," 
when in the sitting-room, his rapid pacing back and forth with fierce 
gesticulation. When pressed by the old lady to leave until the 
next day, that she was at that time not fit to do anything, he 
answered by lifting up his hand and invoking the God of Heaven 
to bear him witness that he would have the matter settled, or 
forthwith prosecute her son. All these things were well calculated 
to fill her with great fear, and the more so, as she had heard that 
this man was one of great violence, and had threatened to shoot 
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her son. But the fear thus produced was naturally much aggravated 
by Jordan thrusting his fist in Edward's face, and ordering him to 
keep quiet, when he attempted to interfere ; for it thus became evi- 
dent that Edward, instead of being able to protect his mother, 
lacked the power or courage to protect even himself. Then, when 
this Edward, the son, began to tell Jordan how he might have 
defeated his collateral by taking his own life, the climax was reached; 
then it was "the girls began to weep and cry," and the old lady 
now ready, as she says, through terror and alarm to do anything 
to put an end to this, as it appeared to her, frightful scene, signed 
the note. Even in this act there occurred a circumstance which 
shows the confusion of her mind, for she signed her maiden name, a 
thing which, on observing, she declared she had never done before 
since her marriage. This mistake was promptly corrected on Jor- 
dan's order to add the name " Elliott," and thus we have the signa- 
ture " Olive Fox Elliott." 

Jordan, having now accomplished his object, departs, but only, 
as we have seen, to reappear the next day, in order to correct by 
Mrs. Elliott's hand what he had neglected to accomplish the day 
before, and to force upon her a valueless consideration, which she 
refused to accept. 

Now we are free to admit that, to a man of ordinary courage, 
this fuss and fume of Jordan might have been regarded as a mere 
farce, and would probably hava been productive of a consequence 
no more serious than a summary and unceremonious ejectment of 
the intruder from the premises. Eut to this old lady, helpless as 
she was, and unprepared either to encounter or deal with such sham 
heroics, the matter was altogether different, and the jury were 
justified in believing that she was much frightened, and that her 
will was so controlled thereby that the obligation which she signed 
was not her free and voluntary act. 

We are aware that neither under the rule of the civil nor com- 
mon law, as formerly expressed, would there be suificient to release 
Mrs. Elliott from her contract. For, according to Blackstone, the 
threats to produce such an effect must be of such a character as to 
induce a well-grounded fear in the mind of a firm and courageous 
man of the loss of life or limb ; and the rule of the civil law was 
of like import ; the fear must be of that kind which would influence 
a man of the greatest constancy, " Metus non vani hominis, sed 
qui in homine constantissimo cadat." As we have already said, 
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the fantastic heroics of Jordan would not have been sufficient to 
induce a courageous man to do that which he was not disposed ; 
hence, if this rule is to be applied to the case in hand, the defence 
is insufficient. But, fortunately for the weak and timid, courts are 
no longer governed by this harsh and inequitable doctrine which 
seems to have considered only a very vigorous and athletic man- 
hood, overlooking entirely women and men of weak nerves. Pothier 
regards this rule as too rigid, and approves the better doctrine, that 
regard must be had to the age, sex, and condition of the parties. 
Since that fear, which would be insufficient to influence a man in 
the prime of life and of military character, might be deemed 
sufficient to avoid the contract of a woman or man in the decline 
of life. (Evans's Poth. on Oblig. 1. 18.) And we think the opinion 
of Mr. Evans expresses the doctrine which is now approved by the 
judicial mind, both of this country and of England, that is, that 
any contract produced by actual intimidation ought to be held void, 
whether, as arising from a result of merely personal infirmity, or 
from circumstances which might produce a like effect upon persons 
of ordinary firmness. Parsons, in his work on Contracts (Book I., 
p. 395), considers the rule now to be, that where the threat whether 
of mischief to the person, property, or reputation, is such as to 
destroy the threatened party's freedom of will, the law will not 
enforce a contract executed under such a threat. This view of the 
law has strong support in the case of Williams v. Bayley, Law 
Rep., 1 H. L. Cas. 200. A son had obtained money from a bank 
on forged indorsements ; on discovery, the bank officers insisted on 
a settlement to which the father should be a party. He, knowing 
the fact of the forgeries by his son, though there was no direct 
threat of prosecution, yet, under this pressure, executed an agree- 
ment to mortgage his property, and the notes with the forged 
indorsements were delivered to him. Held, the agreement was 
invalid ; Lord Westbury, in his opinion, holding that there were 
two reasons for refusing to enforce it : 1. That the defendant was 
not in the execution thereof a free and voluntary agent. 2. That 
the contract was illegal. In support of the first of these reasons, 
he says, among other things, that the power of properly consider- 
ing whether he ought or ought not thus to bind himself — whether 
it is prudent so to do or not, is altogether taken away from a father 
who is brought into the situation of either refusing and leaving his 
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son in a perilous situation, or of taking upon himself the amount 
of the obligation. 

How aptly these authorities bear on the case in hand I need not 
say, for any one who reads the evidence, will at once see that Mrs. 
Elliott was so thoroughly overcome by fear, produced by the con- 
duct of the plaintiff, that in the execution of the note in suit, she 
was anything but a free and voluntary agent. Her sole object was 
to free herself, on any terms, from the presence of her impudent 
prosecutor, and to rescue her son from prosecution. Had this man 
insidiously gained the confidence of this old lady, and his lies 
induced the signing of this obligation, as in Hunt v. Moore, 2 
Barr 105, it would, without any doubt or hesitation, have been 
regarded as fraudulent and void, but how much less fraudulent is 
that conduct, which produces the same result through fear ? It 
may, indeed, be the fear of a weak mind, but I cannot see how 
that helps the matter ; to the generous mind it is rather an aggra- 
vation. It is the weak that is the most easily imposed upon ; 
hence, the weak in an especial manner, need our protection. 

In this, the main branch of this case, we discover no error in 
the rulings of the court below. The 3d exception complains of the 
allowance of the question to, and the answer of, the defendant as 
to what she had heard of the plaintiff's reputation for violence. 
This was altogether proper, not indeed, as proof of character, for 
that was not in question ; but as a circumstance affecting the defend- 
ant ; as showing her conviction that she was dealing with a dangerous 
man, whose will it would not be. safe to resist. Again, in the 4th 
specification, complaint is made that the court submitted the note to 
the jury for construction, or rather, perhaps, as to the effect which 
it would have as evidence. But it did nothing of the kind. The 
language of the learned judge, which in this assignment is specially 
emphasized, is this : " It is for you to say what is sufficient to set 
aside a paper of this kind. We do not determine this question for 
you. It is not for us to say what would be sufficient to set it aside. 
There might be circumstances which would justify the setting it 
aside, and the question of the evidence and the effect of it are for 
you and not for us." We would have to regard that jury as 
extremely stupid that did not understand that the judge was here 
talking about the weight of evidence, and what would or would not 
be sufficient to overcome the prima fades of the paper itself, and 
the whole answer, when taken together, makes this sufficiently plain. 
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Previously, in answer to the plaintiff's point, the court had carefully 
instructed the jury as to the legal force of this paper ; that the 
burden of proof was thrown upon the defendant, and that, in the 
outstart, every presumption was against her. To this answer much 
force is given by that to the plaintiff's second point, where the court 
says : " This point we affirm. Where a written instrument is 
sought to be set aside for fraud or imposition, the proof which will 
justify a jury in setting it aside, must be clear and satisfactory, and 
it must be precise and indubitable." With instructions so careful 
as these, the jury could not have been misled by the language com- 
plained of, which, at best, is only ambiguous. 

We discover nothing in the remaining exceptions which has not 
been covered by what has been already said. 

The judgment is affirmed. 



In the note to the case of Wright v. 
Remington, 18 Am. Law Reg. (N. S) 
743, 749, we took occasion to criticise 
the decision of the learned court that de- 
cided that case, and remarked that, 
although it had long been settled that a 
man might avoid his acts : 1st. For fear 
of loss of life. 2d. Of loss of member. 
3d. Of mayhem, or of great bodily 
injury. 4th. Of imprisonment; at the 
present tinie it was doubtful whether the 
doctrine ought to be confined within such 
narrow limits, and that there seemed to 
be a growing tendency in the courts of 
this country to extend the old common 
law rule so as to include many cases 
which formerly would not have con- 
stituted duress ; and, in conclusion, we 
adopted as embodying our conception 
of the law, the conclusions of Mr. W. 
H. Phillips (14 Am. Law Reg. (N. S.) 
201) : 1. " That any unlawful threats 
amount to duress per minus, sufficient to 
avoid a contract or agreement, if such 
contract or agreement would not have 
been entered into if the threats had not 
been used ;" and, 2, " that the question 
whether a contract or agreement was 
entered into through fear, is a question 
of fact, for the jury to decide in each 
individual case ; and that, therefore, it 
would be erroneous for a judge to charge 



as a principle of law, that the duress, in 
order to avoid the obligation, must have 
been such as was calculated to overcome 
the will of a man of ordinary firmness 
of mind." 

In Hackley v. Headley, 21 Am. Law 
Reg. (N. S.) 109, the Supreme Court 
of Michigan laid down the rule that 
" duress exists when one, by the unlaw- 
ful act of another, is induced to make a 
contract or perform some act under cir- 
cumstances which deprive him of the 
exercise of free will." The court, how- 
ever, in that case, though laying down 
what we believe to be the correct rule 
upon the subject, held incorrectly, as it 
seems to us, that no duress had been used. 
It is unnecessary to repeat the authori- 
ties cited in the notes to those two cases. 
Suffice it to say that though numerous 
dicta showing the tendency of modern 
judicial opinion may be fouud, the cases 
wherein the more reasonable rule laid 
down by Mr. Phillips has been directly 
adopted as the rule of decision, are very 
few. The case of Tapley v. Tapley, 10 
Minn. 458, is an interesting and in- 
structive case upon this question. In 
that case substantially the same rule was 
adopted as in the principal case, and 
threats by a husband among other things 
to abandon his wife, which she thought 
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"would be a family scandal," clearly especially valuable in that it meets the 

threatening injury to her good name, question fairly and squarely and states 

accompanied by general abusive treat- the principle that ought to govern such 

ment, were held to be duress so as to cases in a clear and forcible manner. We 

avoid a deed executed by her under a prophesy that it will become a leading 

reasonable apprehension that they would case in this branch of the law. 

be carried into effect. As to the threat that influenced the 

The case of Tapley v. Tapley, above action in question having been directed 

cited, and the principal case are the most against the defendant's son instead of her 

satisfactory cases upon the subject under personally, see Harris v. Carmody, 20 

consideration that have so far come to Am. Law Reg. (N. S.) 663, and note. 

our notice, and the principal case is M. D. Ewell. 



Supreme Court of Pennsylvania. 
COYLE v. THE COMMONWEALTH. 

Homicidal mania must be proved, not assumed, nor confounded with reckless 
frenzy ; To instruct, however, that it must be proved by " clearly preponderating 
evidence" is error. All the authorities require is that the evidence proving it 
should "fairly" preponderate. 

An attempt at suicide is not of itself evidence of insanity, and raises no legal 
presumption thereof. 

Error to the court of Oyer and Terminer of York county. 

Merctjr, J., delivered the opinion of the court. 

It was clearly proved that Coyle killed Emily Myers. That 
fact is admitted. The only defence set up is that he was insane at 
the time. 

The first specification assigned for error is that in referring to 
homicidal insanity the court cited approvingly a portion of the 
language of Mr. Chief Justice Gibson, in Commonwealth v. Moser, 
4 Barr 264, in which it is said " there may be an unseen ligament 
pressing on the mind, drawing it to consequences which it sees but 
cannot avoid, and placing it under a coercion, which, while its 
results are clearly perceived, is incapable of resistance. The 
doctrine which acknowledges this mania is dangerous in its rela- 
tions, and can be recognised only in the clearest cases. It ought 
to be shown to have been habitual or at least so have evinced 
itself in more than a single instance." 

The able argument of counsel has failed to convince us that this 
was not a correct declaration of the law, or that it has since been 
ruled otherwise by this court. 



